IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFERY GOCDVAN,

Plaintiff,
V. : CIVIL ACTI ON
ESPE AMVERI CA. | NG, : NO. 00- CV- 862
Def endant . :
JOYNER, J. JANUARY . 2001

MVEMORANDUM

Plaintiff Jeffery Goodman (“Plaintiff”) has brought an enpl oynent
di scrimnation case agai nst Defendant ESPE Anmerica, |nc.
(“ESPE"). Presently before the Court is ESPE' s Mtion to Conpel
Arbitration and For Dismssal of Plaintiff’'s Conplaint. For the
reasons that follow, we will grant ESPE s Mdtion and dism ss the

case w thout prejudice.

BACKGROUND
ESPE is a wholly owned Anerican subsidiary of the German corporation ESPE
Dental - Medi zin GbH & Co., KG Plaintiff was enployed as ESPE s
Presi dent begi nning in Decenber 1996. Prior to being hired,
Plaintiff signed an enpl oynent contract that contained anong its
terns the follow ng arbitration provision:

8. Arbitration. . . . [any] controversy,

di spute or difference arising out of or
relative to this Agreenent or an alleged
breach thereof or otherwise relating to the
Enpl oyee’ s enpl oynent wth the Conpany shall
be submtted to settlenent by arbitration in
Mont gonmery County, Pennsylvania, before a
neutral arbitrator nutually agreeable to both
parties pursuant to the Labor Arbitration

Rul es of the Anerican Arbitration



Association. . . . . The decision of the

arbitrator shall be final and binding on the

parties and judgnent upon any award of the

arbitrator nay be entered in any court having

jurisdiction as an enforceabl e judgnent or

decree. The prevailing party shall be

entitled to an award which shall include al

costs of arbitration, including a reasonable

attorney’s fee.
Plaintiff was term nated by ESPE in March 1998. In February
2000, Plaintiff filed the present action, alleging various
violations of Title VII of the Gvil R ghts Act of 1964 and the
Pennsyl vani a Human Rel ati ons Act. Based on the above provision
in Plaintiff’s enploynent contract, ESPE now seeks to conpel

arbitration of this dispute.

DI SCUSSI ON

Legal Standard

A notion to conpel arbitration is treated |like a summary

judgnent notion. See, e.qg., WIlson v. Darden Restaurants, lnc.

ClV. A No. 99-5020, 2000 W. 150872, at *2 (E.D. Pa. Feb. 11,
2000). Accordingly, when evaluating the instant notion, we wl|
construe all facts in the Iight nost favorable to Plaintiff, see

Carter v. Exxon Co., USA, 177 F.3d 197, 202 (3d Gr. 1999), and

follow the general dictates of Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 106 S. C. 2505, 91 L. Ed. 2d 202 (1986) and
Celotex Corp. v. Catrett, 477 U. S 317, 106 S. C. 2548, 91 L

Ed. 2d 265 (1986).

1. Federal Arbitration Act




ESPE noves to conpel arbitration pursuant to the Federa
Arbitration Act, 9 U S C 8 1, et seq. (“FAA’” or “the Act”). The
FAA “creates a body of federal substantive |aw establishing and
regulating the duty to honor an agreenent to arbitrate . . . .~

John Hancock Mut. Life Ins. Co. v. Aick, 151 F.3d 132, 136 (3d

Cr. 1998) (quoting Moses H Cone Memi| Hosp. v. Mercury Constr.

Corp., 460 U.S. 1, 25 n.32, 103 S. &. 927, 74 L. Ed. 2d 765

(1983)). Pursuant to the Act, courts nust recognize the “liberal
federal policy favoring arbitration agreenents.” Mses H Cone,
460 U.S. at 24. Indeed, there is a strong presunption in favor

of arbitrability, and any doubts “concerning the scope of
arbitrabl e i ssues should be resolved in favor of arbitration.”

Geat W Mrtgage Corp. v. Peacock, 110 F.3d 222, 228 (3d Cr.

1997) (quoting Mses H. Cone, 460 U.S. at 24-25).

When a party “to a binding arbitration agreenent is sued in
federal court on a claimthat the plaintiff has agreed to
arbitrate, it is entitled under the FAA to a stay of the court
proceedi ng pending arbitration . . . and an order conpelling

arbitration.” Seus v. John Nuveen & Co., 146 F.3d 175, 179 (3d

Cr. 1998), cert. denied, 525 U S. 1139, 119 S. . 1028, 143 L.

Ed. 2d 38 (1999); see also 9 U.S.C. 8§ 3. Thus, the district
court nmust determne if there is a valid arbitration agreenent
and, if so, whether the clains fall wthin the scope of that

agreenent. See John Hancock, 151 F.3d at 137; Stanton v.

Prudential Life Ins. Co., CIV.A No. 98-4989, 1999 W 236603, at

*2 (E.D. Pa. Apr. 20, 1999). If a court concludes that all the



clains in an action are arbitrable, it may dism ss the action.

See, e.q., Seus, 147 F.3d at 179.

[1l. Plaintiff’'s dains

It is undisputed that Plaintiff signed the contract
containing the arbitration provision at issue and that, under its
broad terns, the provision enconpasses the specific dispute in
this case. However, Plaintiff argues that the arbitration
provision is unenforceable for several reasons. W exam ne each
of Plaintiff’s argunents individually.

First, Plaintiff argues that the arbitration provision is
unenf orceabl e because the FAA does not apply to enpl oynent
contracts. This argunent fails because it is flatly contradicted

by controlling precedent of this Crcuit. See, e.q., Seus, 146

F.3d at 178 (“[FAA s] ‘contract of enploynent’ exception is
limted to the contracts of enployees who . . . are engaged
directly in the channels of interstate commerce.”); Geat W
Mort gage, 110 F. 3d at 226-27 (rejecting argunent that FAA

excludes all enploynent contracts and citing Tenney Eng’g, lnc.

V. United Elec. Radio & Mach. Wirkers of Anmerica, 207 F.2d 450,

452 (3d Gr. 1952) (en banc)); see also Blair v. Scott Specialty

Gases, No. CIV.A 00-3865, 2000 W. 1728503, at *8 (E.D. Pa. Nov.
21, 2000) (“the Third Crcuit has held that the FAA does apply to

enpl oynent contracts”); Mntgonery v. Earth Tech Renedi ation

Servs., CIV.A No. 99-5612, 2000 U.S. Dist. LEXIS 2736, at *3
(E.D. Pa. Feb. 29, 2000) (recognizing Third Grcuit precedent

that FAA applies to all enploynent contracts except those of



enpl oyees |i ke seaman or railroad workers who are actually
involved in interstate commerce). *

Next, Plaintiff contends that the arbitration provision did
not give himsufficient notice that he was waiving his statutory
claims under Title VII. In turn, Plaintiff asserts that he did
not know ngly and willingly waive his statutory rights, and
t herefore, should not be forced to arbitrate those cl ai ns.
Plaintiff’s argunment is prem sed on the notion that the | anguage
of the arbitration provision was too broadly worded to have
provided himw th adequate notice. W disagree.

The specific argunent forwarded by Plaintiff has been
rejected previously, and courts have routinely enforced broadly

worded arbitration provisions. See, e.g., Glner v.

| nterstate/Johnson Lane Corp., 500 U S. 20, 23, 111 S. Ct. 1647,

114 L. Ed. 2d 26 (1991) (involving clause requiring arbitration
of “any dispute, claimor controversy arising between hi mand

[the other party]”); Geat W Mrtgage, 110 F.3d at 228-29

(rejecting lack of notice argunent in case involving clause
requiring arbitration of “any dispute related to [the enpl oyee’ s]

enploynent”); Sena v. Guntal & Co., LLC, CIV.A No. 99-3042,

1999 W. 732974, at *3 (E.D. Pa. Sept. 21, 1999) (sane, in case
involving clause requiring arbitration of “any dispute .

arising out of or relating to any of [plaintiff’s] accounts with

Y Plaintiff does not allege that he is an enpl oyee “engaged directly in the
channel s of interstate commerce.” |Instead, Plaintiff makes nuch of the fact
that the United States Suprene Court has granted certiorari in Grcuit Gty
Stores, Inc. v. Adans, 194 F.3d 1070 (9th Cir. 1999), cert. granted, 120 S.
Ct. 2004 (2000). Wile the Supreme Court’s ultinmate resolution of Grcuit
Cty may or may not alter the law with respect to issues presented in this
case, there are no grounds at this time for disregarding the clear precedent
currently in force in this Crcuit.




[defendant]”). In addition, Plaintiff does not provide any
evidence that he failed to read the agreenent, that ESPE
conceal ed the terns of the agreenent, or that there was any ot her
recogni zed ground for not enforcing the agreenent. See Seus, 146
F.3d at 183-84 (rejecting applicability of heightened *“know ng”
and “voluntary” standard and noting that “[n]othing short of a
showi ng of fraud, duress, m stake or sone other ground recognized
by the | aw applicable to contracts” allows the court to avoid

enforcenent of arbitration agreenent); Geat W Mrtgage, 110

F.3d at 228-29 (rejecting claimthat nore specific notice was
necessary for provision to be valid). 1In view of the above
authority and the lack of any countervailing allegations by
Plaintiff, we find that the arbitration clause is enforceable
despite its broad scope.

Finally, Plaintiff argues that the “l oser pays” clause? of
the arbitration provision denies himhis substantive right to an
effective and accessible forum Plaintiff draws support from
several cases holding that arbitration provisions that require
plaintiffs to pay a substantial portion of the costs of

arbitration are invalid. See, e.q., Shankle v. B-G Mii ntenance

Mynt . of Colorado, Inc., 163 F.3d 1230, 1234 (10th Cr. 1999)

(invalidating agreenent that required plaintiff to pay one-half
of arbitrator’s fees to invoke arbitration procedure); Paladino

V. Avnet Conputer Techs., Inc., 134 F.3d 1054, 1062 (11th Grr.

1998) (finding that arbitration agreenent requiring enployee to

2 The clause states: “The prevailing party shall be entitled to an award
whi ch shall include all costs of arbitration, including a reasonable
attorney’s fees.”



pay one-half of costs and “steep filing fees” is unenforceable);

Cole v. Burns Int’'l Sec. Servs., 105 F.3d 1465, 1468 (D.C. Gr.

1997) (finding that “an enpl oyee can never be required, as a
condition of enploynent, to pay an arbitrator’s conpensation in
order to secure the resolution of statutory clains under Title
VII"). Oher courts, however, have reached different

conclusions. See, e.q., WIllianms v. G gna Fin. Advisors, Inc.,

197 F.3d 752, 763-64 (5th Cr. 1999) (rejecting Cole’ s reasoning
and finding that public policy not violated when plaintiff was

required to pay $3,650 in arbitration costs pursuant to mandatory

fee-splitting provision), cert. denied, -- US. --, 120 S. Ct.
1833, 146 L. Ed. 2d 777 (2000); Rosenberg v. Merrill Lynch

Pierce, Fenner & Smith, Inc., 170 F.3d 1, 16 (1st G r. 1999)

(refusing to invalidate arbitration agreenment with fee-splitting
provi si on because fees not yet levied and judicial review
avail able; and noting that arbitration often nore affordable for

plaintiffs than litigation); Koveleskie v. SBC Capital Mts. ,

Inc., 167 F.3d 361, 366 (7th Gr. 1999) (adopting Rosenberg
anal ysis), cert. denied, 528 U. S. 811, 120 S. . 44, 145 L. Ed.

2d 40 (1999); MCaskill v. SC Mnt. Goup, No. 00-1543, 2000 W

875396, at *3-*4 (N.D. IIl. June 22, 2000) (granting notion to
conpel where no evidence that plaintiff’'s paynent of half of
arbitration costs “would be prohibitively expensive for her.”);

Arakawa v. Japan Network Group, 56 F. Supp. 2d 349, 354-55

(S.D.N. Y. 1999) (granting notion to conpel despite fee-splitting

provision when it was still unclear if plaintiff would have to



pay fees, and if so, how nmuch); Pal ner-Scopetta v. Metropolitan

Life Ins. Co., 37 F. Supp. 2d 1364, 1370 (S.D. Fla. 1999) (sane).

To date, neither the Suprenme Court, nor the Third Crcuit
has addressed this precise question. The Suprene Court did,
however, recently discuss a related issue that is instructive in

our determnation in this case. In Geen Tree Fin. Corp. V.

Randol ph, No. 99-1235, 2000 U.S. LEXIS 8279, 121 S. C. 513, 148
L. BEd. 2d 373 (Dec. 11, 2000), the Suprene Court held that an
arbitration agreenent that is silent as to whomis responsible
for arbitration costs is still enforceable despite the risk that
it may subject a plaintiff to substantial costs. [d. at *20-*22
(reversing Eleventh Gircuit on cost question).® The record in

G een Tree | acked any information about the costs plaintiff would

bear, and plaintiff’s argunents were based solely on unfounded
assunptions about such potential costs. 1d. at *21 & n.6, *22
(stating that party seeking to invalidate arbitration provision
on grounds that arbitration would be too expensive “bears the
burden of showi ng the likelihood of incurring such costs.”). As
a result, the Suprenme Court found that the plaintiff’'s risk that
she “will be addled with prohibitive costs is too speculative to
justify invalidation of an arbitration agreenent.” 1d. at *21
(noting that invalidation on such basis would violate |iberal

policy favoring arbitration) (enphasis added).

% Before reaching this question, the Supreme Court affirned the El eventh
Circuit’s decision that an order conpelling arbitration and dismssing the
underlying clains is a “final decision” within the nmeaning of the FAA and,
therefore, is inmedi ately appealable. Geen Tree, 2000 U S. LEXIS 8279, at
*16.



Al though Plaintiff’s argunent in this case is not wthout
some superficial appeal, the particular arbitration provision at
i ssue here is distinguishable fromthose involved in the cases
cited by Plaintiff. More fundanentally, we find that this case
closely resenbles the facts of the Rosenberg |ine of cases and
that the reasoning by those courts, as well as the Suprene

Court’s recent pronouncenents in Geen Tree, are equally

per suasi ve here.

As an initial matter, Plaintiff has not alleged that
inmposition of arbitration costs would preclude himfrom
arbitrating his clainms, and the limted record before us suggests

otherwise.* See Wllianms, 197 F.3d at 763-64 (enforcing

arbitration agreenent where no evidence plaintiff could not
afford fees); Blair, 2000 W. 1728503, at *7 (sane); MCaskill,
2000 W 875396, at *3 (sane). In addition, no evidence has been
presented here to indicate what costs plaintiff would incur or
how prohi bitively expensive those costs would be. See Geen

Tree, 2000 U.S. LEXI S 8279, at *20-*22; see also Wtz v. Apps,

No. 00-C- 3662, 2000 U. S. Dist. LEXIS 16791, at *5-*7 (N.D. I11.
Nov. 14, 2000) (holding that risk of costs and attorney’s fees
does not invalidate arbitration clause).

Perhaps nore significantly, and in contrast to the cases
cited by Plaintiff, the arbitration agreenent in this case

nei ther requires up-front paynent of costs before conmenci ng an

“Unlike the Plaintiff in Shankle who was a relatively | owlevel enployee with
limted financial nmeans, Plaintiff here was President of ESPE. Moreover,
the record reveals that Plaintiff received $80,000 in conmpensation upon his
term nation, as well as over $2,000 for accrued vacati on.



action nor nmandates the splitting of costs after concl usion of
the case. Indeed, not only is the arbitration provision silent
as to any initial costs and filing fees, the provision by its
terns suggests that Plaintiff is not |iable for any costs at any
time if his claimis successful. Wile the potential of having
to pay costs and attorney’s fees if unsuccessful may deter sone
plaintiffs frombringing nmargi nal cases, it is far less a
deterrence than ordinary fee-splitting arrangenents or the |arge

initial deposits involved in other cases, see, e.qg., Shankle, 163

F.3d at 1234-35 (enployee required to pay half of costs estimated
at $1, 875-3%5, 000 before conmencing action). Moreover, at this
point Plaintiff has not been assessed with any fees, nor is it

certain that he ever will Dbe. Cf. Geen Tree, 2000 U S. 8279, at

*20-*22 (finding that nmere risk of prohibitive costs insufficient
to invalidate arbitration agreenent); Rosenberg, 170 F.3d at 17
(refusing to invalidate arbitration provision with fee-splitting
cl ause because no fees yet inposed); Arakawa, 56 F. Supp. 2d at
355 (sane). Gven these facts, we cannot conclude that the
arbitration agreenent constitutes a barrier to vindication of
Plaintiff’s rights. Plaintiff’s specul ati on about prohibitive
costs is just that -- speculation; this is not enough to

i nval i date an otherw se enforceable arbitration provision. For
all the reasons above, we hold that the “loser pays” provision in
the agreenent is enforceable and does not deny Plaintiff an

effective and accessi ble forum

10



CONCLUSI ON
W will grant ESPE' s Motion and will dismss this case

W t hout prejudice. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFERY GOCDVAN,

Plaintiff,
V. : CIVIL ACTI ON
ESPE AMVERI CA. | NG, : NO. 00- CV- 862
Def endant . :
ORDER
AND NOW this day of January, 2001, upon

consi deration of Defendant’s Mtion to Conpel Arbitration
(Docunment No. 8), and Plaintiff’'s Response thereto, it is hereby
ORDERED t hat Defendant’s Mtion is GRANTED and that this case is
DI SM SSED W THOUT PREJUDI CE.

BY THE COURT:

J. CURTI'S JOYNER, J.
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